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CIVIL LIABILITY AMENDMENT BILL 2004 
Consideration in Detail 

Clause 1:  Short title - 

Mr D.F. BARRON-SULLIVAN:  I will use the bit of leeway we are allowed during debate on the short title to 
give the parliamentary secretary an opportunity to bring this House up to speed on the work that has been done 
since this matter was last considered in May.  

Mr M. McGowan:  We have a new Acting Speaker; he may not give you leeway.  

Mr D.F. BARRON-SULLIVAN:  In that case, will the parliamentary secretary give us an indication of the work 
that has been done since this matter was last discussed in the Chamber in May on the impact that this legislation 
will have on public liability and professional liability insurance premiums, and also on the access to those 
insurance premiums under less onerous terms?  Has any more work been done, has the parliamentary secretary 
had any feedback and so on, and does he have anything more constructive to add than previously?   

Mr M. McGOWAN:  I thank the Deputy Leader of the Opposition for his opening remarks.  This Bill of course 
has not passed through the Parliament yet because it is still on the notice paper.  The Government recognises that 
there is an enormous backlog of legislation in the upper House, and the sooner it is passed through the 
Parliament, the sooner the member will see some outcomes as a consequence of this Bill.  It is interesting to note 
that there have been a number of improvements in the availability of insurance for citizens, community groups 
and businesses across Western Australia.  I have a number of examples in which that has been acknowledged by 
both the Law Society of WA and the Australian Society of Certified Practising Accountants, by various pieces of 
anecdotal evidence and, of course, by the establishment of the Community Care Underwriting Agency.  That has 
all come about as a consequence of the earlier changes to the law.  I cannot say that there have been any 
outcomes of this Bill before it has passed through the Parliament, although I am sure that it will continue to 
improve the situation.   

Clause put and passed. 

Clauses 2 to 4 put and passed.   

Clause 5:  Division 7 inserted in Part 1A -  
Mr D.F. BARRON-SULLIVAN:  I have a couple of fairly simple questions on this clause and I will not dwell on 
any of these particular matters.  I think we can pass this Bill through this Chamber relatively quickly.  Provided 
that the Government gives it the priority it deserves in the upper House, it will undoubtedly pass into law very 
soon.  If the Government does not give it that priority, that will not be the case.  Let us not keep blaming the 
upper House for delaying legislation that the Government can put at the fore on its agenda.  Proposed new 
section 5PB(2) states -  

Subsection (1) does not apply to an act or omission of a health professional in relation to informing a 
person of a risk of injury or death associated with -  

(a) the treatment proposed for a patient or . . .  

(b) a procedure proposed to be conducted for the purpose of diagnosing a condition of a patient 
. . .  

We have touched on this issue previously in debate.  Will the parliamentary secretary tell us what the experience 
is with legislation in the other States, and whether this legislation is framed in the same way or whether it is a 
significantly different provision?   

Mr M. McGOWAN:  For the benefit of members, I advise that proposed section 5PB(1) essentially puts in place 
what is widely known as the Bolam test, which originated in the United Kingdom and was put into practice by its 
courts in 1957.  In broad terms, it is a test for medical negligence by recognised health professionals in which 
they will be judged by the reasonable standards of their peers, rather than by the more traditional test of 
negligence.  That means that medical practitioners in different areas will be subject to that test; that is, what is 
regarded as reasonable by medical practitioners in that area of health practice.  We think that is an improvement.  
We are following what has been in place in the United Kingdom for going on 50 years.  All the States are putting 
this provision in place.   

The concern of the Deputy Leader of the Opposition relates to the fact that the failure to give advice by a health 
professional is excluded.  If a health professional failed to give advice, and if someone were to rely on that 
failure to give advice to pursue an action for negligence, would the Bolam test apply in that circumstance?  We 
have decided that, no, the failure to provide advice will be judged by the ordinary standard of negligence 
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applicable under the current law.  Why have we done that?  We have done that on the advice of Mr Justice Ipp in 
his September 2002 “Review of the Law of Negligence”, and that approach has been adopted by all the States of 
Australia.  The reason for that - it is quite a convincing argument - is at paragraph 3.37 in which he states -  

An important implication of the patient’s right to give or withhold consent is that the opinions of 
medical practitioners about what information ought to be given to patients should not set the standard of 
care in this regard.  The giving of information on which to base consent is not a matter that is 
appropriately treated as being one of medical expertise.  Rather, it involves wider issues about the 
relationship between medical practitioners and patients and the right of individuals to decide their own 
fate.  The court is the ultimate arbiter of the standard of care in regard to the giving of information by 
medical practitioners. 

The Bolam test will not apply.  The ordinary test of negligence as adjudicated by the courts will apply in the case 
of the provision of information to patients.  As far as I am aware, the same approach has been adopted by every 
other State on this matter.   

Mr D.F. BARRON-SULLIVAN:  What advice did the Government receive from the medical fraternity on this 
aspect of the Bill?  The Roger v Whitaker (1992) 175 CLR 479 case would not have been resolved under this 
legislation.  I am no lawyer, but that is clearly the situation.  As I have pointed out before, the parliamentary 
secretary used that High Court case as part of his justification for the legislation in the second reading speech.  
What advice has the parliamentary secretary received from the Australian Medical Association or any other 
medical organisation on this matter?  I know the profession is highly supportive of the legislation, as is the 
Opposition.  Has the Government received any advice that the proposed subsection should not contain the 
exemption provision?   

Mr M. McGOWAN:  That is a good question.  I note that the member has had some experience with medical 
practitioners in recent days.   

Mr D.F. Barron-Sullivan:  They gave good advice! 

Mr M. McGOWAN:  I am sure the member wants them to perform to the best of their ability in the 
circumstances.  I do not think the member will consult a lawyer regarding what the medical profession has done 
to him recently, although I was not so sure about that yesterday! 

Drafts of the Bill were referred to the Australian Medical Association, which went through it in great detail.  It 
provided advice.  It did not object in any shape or form to the proposed subsection to which the member referred.  
In fact, members of the profession were very pleased as the legislation may keep practitioners in areas of 
medicine in which problems have arisen, such as obstetrics for which insurance premiums are very high.  The 
Bill may keep people in practice and place some limit on premium growth.  The peak bodies are happy with the 
measure and would like it to pass through both Houses of Parliament as soon as possible.   

Mr D.F. BARRON-SULLIVAN:  I thank the parliamentary secretary for his advice.  The other questions relate 
to proposed section 5PB(4), (5) and (6).  Can the parliamentary secretary give some examples of how these 
provisions will operate?  I do not seek general terms.  For example, proposed subsection (6) refers to 
determining the liability for damages for harm caused by the fault of a health professional.  The plaintiff always 
bears the onus of proof.  Further, proposed subsection (4) refers to the following situation -  

. . . no reasonable health professional in the health professional’s position could have acted or omitted 
to do something in accordance with that practice.   

How will the courts determine whether a practice was appropriate under the terms of the provisions?  Will it be 
literally a matter of referring matters to panels of medical practitioners, be it nurses or psychologists or whatever 
the respective profession may be?  Will it involve panels or expert witnesses called before the court?  Will that 
be sufficient?  What will any party to an action have to do to prove that something was reasonable, accepted 
practice?  What will be the exact process?   

Mr M. McGOWAN:  Proposed section 5PB(4), (5) and (6) is quite reasonable.  Proposed subsection (6), in 
determining liability for damages, restates the current situation so that no confusion arises about a new law 
applying a different standard or making changes to the onus of proof on the balance of probabilities.  In virtually 
all civil cases, the plaintiff must prove the case on the balance of probabilities.  That is a restatement of the law.  
Proposed subsection (5) reads - 

A practice does not have to be universally accepted as competent professional practice to be considered 
widely saccepted as competent professional practice.  

The Bolam test put in place the standard of one’s peers in the profession.  Thousands of doctors practise in one 
area, and some doctors may have a view that is contrary to the mainstream.  A plaintiff will not be able to argue 
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that somebody was found outside the mainstream to represents peer opinion.  Mainstream medical opinion and 
peer opinion are such that something is widely accepted as competent professional practice.   

The main substance of the member’s question relates to proposed section 5PB(4), which essentially provides an 
exception to the rule of peer practice.  The reference to peer practice that is not reasonable is as follows - 

. . . so unreasonable that no reasonable health professional in the health professional’s position could 
have acted or omitted to do something in accordance with that practice.   

The provision provides a safeguard for the court.  If it hears accepted peer practice that is so unreasonable that no 
reasonable health professional could have acted in that way, the court can disregard advice from a witnesses that 
it was accepted peer practice.  This provision is a safeguard for the community.  If medical practice is accepted, 
but is unreasonable, people can still have a case against a doctor.  The member’s question was about how the 
court will decide these matters.  I assume that in most cases the court will seek expert medical opinion.  The 
plaintiff will call expert medical opinion.  The matter will not be referred to a group of peers, but the court will 
accept medical opinion if it is the recognised peer practice of the mainstream profession relating to the matter in 
question, unless that practice is unreasonable.  The court will hear evidence from an expert practitioner.  If both 
sides call a practitioner, and one states one thing and the other practitioner says another thing - as is quite 
common - the court will accept advice on what it considers to be peer practice.   

Clause put and passed.   

Clauses 6 to 10 put and passed.   

Title put and passed. 
Leave granted to proceed forthwith to third reading.  

Third Reading 

MR M. McGOWAN (Rockingham - Parliamentary Secretary) [1.00 pm]:  I move - 

That the Bill be now read a third time.  

MR D.F. BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [1.00 pm]:  I will not repeat any 
of the points that were made earlier.  The Liberal Party supports the measures in this legislation.  As I have 
indicated previously, we have been pushing strongly for these sorts of measures to be introduced.  The Bolam 
test in particular is welcomed by the medical fraternity.  The provisions with regard to proportionate liability are 
welcomed by a number of the professional groups in the State with which I have had dealings.   

Members may recall that I indicated earlier that although a number of legislative changes have been made to 
address some of the problems with public and professional liability insurance premium costs and availability, 
other problems have arisen with the cost of insurance in this State.  At the top of the tree is the impact of recent 
government policy on the cost of insurance.  On the day the state budget was handed down, I raised this matter 
and pointed out that state taxes on insurance premiums have increased by about $133 million, if I remember 
rightly, under this Government.  The parliamentary secretary responded to that in his second reading response by 
referring to me and saying -  

He failed to mention that small factor, and he also may not have been aware that later on today the 
budget will be brought down.  Of course, no-one knows the contents of the budget, but it may well 
address some of the issues to which he referred. 

The parliamentary secretary hinted that the budget would do something about the costs imposed by the 
Government on public liability insurance premiums and so on.  Therefore, when the budget came out, I eagerly 
tore through the budget papers to see what the impact would be.  The first thing I found is that the budget papers 
have been changed so that we cannot compare last year’s situation with this year’s situation as readily as we 
could previously.  In budget paper No 3, Economic and Fiscal Outlook, table 1 at page 109, headed “General 
Government Operating Revenue”, has been amended so that we cannot see instantly what is happening to taxes 
on insurance premiums.  However, fortunately, at page 120 of the same budget paper the truth is there for all to 
see.  It states -  

Taxes on insurance comprise stamp duty on insurance policies and the employer indemnity 
supplementation fund levy.  Revenue from stamp duty on insurance policies is estimated to grow by 
24.4% in 2003-04, largely as a result of an increase in the rate of general insurance as part of the 2003-
04 Budget.  

The budget paper goes on to refer to a number of other matters, particularly stamp duty on workers 
compensation insurance and life insurance.  However, it gives no indication whatsoever of any tax relief on 
public and professional liability insurance premiums.  Therefore, although this legislation is being passed with 
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the support of the Liberal-National coalition, I stress again that the Labor Government has had a direct 
opportunity to reduce insurance costs for the small business sector throughout Western Australia but has 
neglected to do so.  

MR B.J. GRYLLS (Merredin) [1.03 pm]:  As outlined by the member for Mitchell, the National Party also 
supports the Civil Liability Amendment Bill.  I put on record that in 2002 we introduced an amendment to bring 
the Bolam principle into the legislation, obviously indicating our support for the legislation but trying to get that 
principle into the system earlier.  I want to share with the parliamentary secretary my personal experience with 
the insurance system during the past week.  During the past three years in which we have been dealing with this 
matter, we have talked a lot about adventure tourism and the horse riding and horse training industry.  My first 
piece of anecdotal evidence is that last week I telephoned my insurance broker to inquire about insuring a horse 
property.  I thought there might have been a problem with Telstra, because the phone went dead and all I could 
hear was beep, beep, beep.  My insurance broker lost interest as soon as I mentioned horses.  He was not 
interested in covering that aspect of the industry.  That is the first problem.  If that is happening to members of 
Parliament, imagine the situation when that is transferred across the industry.   

Mr M. McGowan:  He hung up on you?   

Mr B.J. GRYLLS:  No, but hypothetically he might just as well have hung up on me, because he said his 
company was not interested in insuring a horse property.   

The second incident occurred last week in Quairading when we held a meeting to talk about business growth in 
the wheatbelt.  An inbound tour operator told the community how he believes Quairading is perfectly located to 
be a destination for adventure tourism, because it is only a one and a half hour drive from the metropolitan area.  
He said that he was particularly interested in bringing in visitors to participate in quad-bike racing.  However, he 
was told that he should put that idea in the too-hard basket, because it would be too difficult and expensive to 
obtain insurance for quad-bike racing.  Therefore, although much of this Parliament’s time has been spent in 
making these changes, in two of the key areas that we have talked about - adventure tourism and the horse riding 
and training industry - in the past week I have been made aware personally that very big problems still exist in 
that sector.  Although the parliamentary secretary has the support of the Opposition for these measures, they still 
have not achieved the desired impact; namely, affordable and readily available premiums for these industry 
sectors.  

MR M. McGOWAN (Rockingham - Parliamentary Secretary) [1.07 pm]:  Before I respond to the third reading 
debate on the Civil Liability Amendment Bill, I welcome you and congratulate you, Madam Acting  Speaker 
(Ms J.A. Radisich), on the fine job that you are doing as a new Acting Speaker in this House.  I thank the 
member for Merredin, who I must say is starting to remind me a lot of Merlin, and also the Deputy Leader of the 
Opposition, for their support for this very important Bill.  We have treated this issue very seriously.  This is the 
fourth Bill on this issue that I have handled.  We have also dealt with a couple of Bills to do with volunteers.  We 
have introduced a very comprehensive package of reform for civil liability insurance.  As I have said numerous 
times, we have dealt with this issue in probably the most substantial fashion of any Government since Donohue 
and Stevenson in 1932.  This has been an interesting debate and one in which we need to find a balance between 
the need to obtain reasonably priced insurance for individuals, businesses and community groups and protecting 
the rights of an individual who has been injured, or, in the case of the proportionate liability provisions, has 
suffered economic loss.  We must balance those two competing interests.  Our view was that we had to ensure 
that we took account of people who suffered injury.  I know that a lot of people have been upset about the 
provisions that we have been putting in place.  However, we had to avoid a United States style litigious society 
developing in Australia.  I believe that if members asked people about this, 95 out of 100 of them would say that 
they do not want Australia to go down that path; yet at the same time they want people who are injured as a 
consequence of another person’s negligent actions to receive appropriate and adequate compensation.  Therefore, 
we had to rebalance the law in a range of areas to assist the wider community in these matters. 

A lot of myth is around.  I do not know whether anyone watched Media Watch the other night.  It mentioned the 
Stella awards that apparently a number of people have fallen for.  That came from a US web site that detailed all 
sorts of actions which allegedly had been instituted in American courts but which had never actually happened.  
Therefore, judges, including the much-quoted Justice Ipp, referred to the Stella awards and cases of ridiculous 
claims, which are fictional, by people against insurers in the United States.   

We also must avoid a lot of the hype and hyperbole in these matters, and ensure that we keep them firmly based 
in fact.  I believe it is quite accurate to say that we want to avoid developing the litigious nature of society in the 
United States, and particularly in California.  Of course, we are part of a national solution.  These reforms, which 
are the third tranche of the Civil Liability Act reforms, are a national approach, with perhaps some minor 
deviations, particularly in Queensland.  We have decided to go with a more uniform approach with all the States, 
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apart from Queensland, which, as is its wont, has decided to be a little different.  Our laws in this Bill are 
perhaps a bit tougher than those that Queensland has put in place. 

The reforms that we are putting in place under this second Civil Liability Amendment Bill, which is the third 
instalment in this series of legislation, essentially assist those in the health professions - not just doctors, but also 
registered health professionals such as physiotherapists, occupational therapists, nurses and the like.  We are 
putting in place a peer standard in relation to whether they are negligent in the performance of their duties. 

It was not much commented upon by the Opposition, but we are also putting in place some provisions about 
proportionate liability to ensure that the provisions in the first Civil Liability Amendment Bill are made more 
effective, and that certain loopholes are removed from the legislation which we passed in this place last year and 
which I think came into effect in December 2003 to make sure it works very effectively.  That was not much 
commented upon, but it certainly will be greatly appreciated, I am sure, by engineering firms, architects and a 
range of professionals who might be responsible only in a minor sense for the losses of another party but who 
historically have had to bear 100 per cent of the responsibility because of the way in which joint and several 
liability has operated in relation to economic loss.  We have not applied that to personal injuries, but we have 
applied it to economic loss.  I am sure that those sorts of businesses will be very pleased with what the 
Government has put in place.  I would like it to be widely promulgated by the media.  However, it is not an area 
that is easy to understand or is particularly sexy.  Therefore, I do not suppose it will receive a great deal of 
coverage.  However, it certainly should have an impact upon the activities of those professionals, the scope of 
those firms to provide advice and assistance, and also their capacity to obtain insurance, and at a reasonable rate. 

On the impact that this legislation will have, the member for Merredin commented upon a hypothetical case in 
which someone who wanted insurance for a horse had the phone hung up on him. 

Mr B.J. Grylls:  It was not a hypothetical case; it was me.   

Mr M. McGOWAN:  Was the phone hung up on the member? 

Mr B.J. Grylls:  No, the insurance broker said to me that he was not interested.  As soon as I mentioned a horse 
and property, the insurance broker told me to ring somebody else. 

Mr M. McGOWAN:  What was the beep, beep, beeping?  You said there was beep, beep, beeping. 

Mr B.J. Grylls:  I said that that may as well have been what happened. 

Mr T.K. Waldron:  And the roadrunner was going past at the same time! 

Mr M. McGOWAN:  Okay.  The broker may well have hung up on the member.  In that case, I think the 
member was talking more widely perhaps than the provisions of this Bill. 

Mr B.J. Grylls:  I was talking in general about the changes. 

Mr M. McGOWAN:  I understand that now.  These provisions do not apply to vets or horses.  However, we are 
of the view that the earlier two pieces of legislation that we passed will make a difference in due course.  Perhaps 
the next time the member is talking to his broker, he will point out the intricacies of those two pieces of 
legislation, because I am aware that the member was across them in the earlier debates. 

Mr B.J. Grylls:  He certainly didn’t say to me that he had a picture of you on the wall, member for Rockingham.   

Mr M. McGOWAN:  I would not have thought that he would.  That is a very interesting interjection.  He may 
not have had a photo of me on his wall, but I am sure the member for Merredin will be able to provide him with 
one if he asks for one in the future.  However, when the member is speaking to him again, the member will be 
able to advise him about the pieces of legislation.  Alternatively, if the broker likes, he can get in contact with 
me, and I will send him details of everything that we have done to assist that industry, and particularly people 
who may be involved in the rearing and agistment of horses.  We will ensure that he gets the appropriate 
information in that respect.  

The member for Mitchell expressed some concerns in his comments.  Perhaps again he was talking about matters 
that are wider than the provisions of this Bill.  He used the latitude of the Chair, who was very generous with 
him, to talk about some of the taxation measures in place regarding insurance premiums.  Of course, in the last 
budget, this Government cut stamp duty for a range of citizens - perhaps in the highest pressure area of stamp 
duty for people who have the greatest need.  In my memory, we are the first Government in the past 10 years or 
so to have cut stamp duty.  I do not recall the Court Government cutting stamp duty. 

Mr J.H.D. Day:  You are so disingenuous.  You are not doing yourself any credit at all. 

Mr M. McGOWAN:  Perhaps the member for Darling Range may be aware of a historical fact that has escaped 
the rest of us.  Of course, the member for Kalgoorlie is on record as writing to us, complaining about the stamp 
duty increases of the Court Government and asking why we allowed that to happen.  We were in opposition at 



Extract from Hansard 
[ASSEMBLY - Wednesday, 16 June 2004] 

 p3769c-3774a 
Mr Dan Barron-Sullivan; Mr Mark McGowan; Mr Brendon Grylls 

 [6] 

the time - his historical knowledge may not extend that far - the Court Government put up stamp duty.  
Therefore, we were not able to control that.  However, it is an interesting point. 

Governments must tax and spend.  It is entirely within the capacity of the member for Mitchell to lay out the tax 
reductions, which his leader regularly talks about, that are to be undertaken.  I am sure that the public of Western 
Australia would love to know where the money is coming from and where the money will come from to meet the 
spending commitments that are regularly detailed by the Opposition concerning the Fremantle eastern bypass 
and the Maitland estate, which could cost up to $800 million.  When he was a member of the Liberal Party, the 
member for Vasse referred to the reimbursement of farmers.  He regularly detailed what was estimated to cost up 
to $100 million.  I believe the Fremantle eastern bypass could cost up to $200 million.  It is entirely up to the 
Liberal Party to explain how it is going to pay for those promises and, at the same time, have a rolling series of 
tax reductions that is talked about in very general terms by the Leader of the Opposition.  He is never very 
specific.  It is up to the Liberal Party; the ball is in its court.  The public knows where the Government stands on 
these matters.  The member for Mitchell led me down this path.  It is getting off the point concerning this Bill.  
However, we are very pleased that the Opposition has agreed to the provisions contained in this Bill.  We believe 
it will make an important difference.  We hope that the Opposition will join us in letting everyone in Western 
Australia know of the good work we have done in this regard. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


